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2. Appearance (§ 24*) — What Constitutes — Motion to Dismiss — 
Want of Jurisdiction. — Where defendant appeared and moved to dis- 
miss the action for want of a declaration, the court having jurisdic- 
tion of the subject-matter, a subsequent objection to the jurisdic- 
tion for irregularities affecting the process merely was waived. 

[Ed. Note. — For other cases, see Appearance, Cent. Dig. §§ 118-143; 
Dec. Dig. § 24.* 1 Va.-W. Va. Enc. Dig. 673; 14 Va.-W. Va. Enc. 
Dig. 115; 15 Va.-W. Va. Enc. Dig. 81.] 

Error to Circuit Court of City of Norfolk. 

Action by Max Rosenberg against the United States Fidelity 
& Guaranty Company of Baltimore, Md. Judgment for defend- 
ant, and plaintiff brings error. Reversed and remanded. 

Jeffries, Wolcott, Wolcott & Lankford, of Norfolk, for plain- 
tiff in error. 

Baird, Swink & Moreland, of Norfolk, for defendant in error. 



HILL et al. v. SAUNDERS et al. 
June 12, 1913. 
[78 S. E. 559.] 

1. Mortgages (§ 38*) — Deed as Mortgage — Presumption — Evidence. 

— The presumption that a deed absolute on its face is what it pur- 
ports to be must be overcome by clear, unequivocal, and convincing 
evidence. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 108-111; 
Dec. Dig. § 38.* 10 Va.-W. Va. Enc. Dig. 36; 14 Va.-W. Va. Enc. 
Dig. 736; 15 Va.-W. Va. Enc. Dig. 698.] 

2. Equity (§ 73*) — Deed as Mortgage — Suit to Declare — Laches — 
Loss of Evidence. — Suit to have a deed declared a mortgage is barred 
by laches; complainants having, with conscious knowledge of the sit- 
uation, waited till after death of all the principal actors in the trans- 
action, loss of whose testimony would make any conclusion reached 
by the court necessarily conjectural and founded on random guess. 

[Ed. Note. — For other cases,. see Equity, Cent. Dig. §§ 222-224; Dec. 
Dig. § 73.* 9 Va.-W. Va. Enc. Dig. 97.] 

Appeal from Circuit Court, Culpeper County. 

Suit by the widow and heirs of Edward B. Hill, deceased, 
against the personal representatives and devisees of C. A. Saun- 
ders, deceased. Bill dismissed, and complainants appeal. Af- 
firmed. 



♦For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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Grimsley & Miller, of Culpeper, for appellants. 

/. L. Jeffries, of Norfolk, Ri.rey & Hiden and Waite & Perry, 
all of Culpeper, and Thos. B. Blakey, of Tappahannock, for ap- 
pellees. 



CITIZENS' BANK OF NORFOLK v. NORFOLK & W. RY. CO. 

June 12, 1913. 
[78 S.E. 568.] 

1. Guaranty (§ 4*) — Construction of Contracts. — A railroad company 
in acknowledging receipt of assignments of coal by its line wrote 
to the shipper that they would deliver the coal on the order of a 
bank named with- the "understanding and guarantee of the bank that 
all freight and demurrage charges accruing on such coal will be 
paid by the bank as presented," and requested that the necessary 
agreement be drawn up and executed by the bank, to which the bank 
replied that they wrote "to confirm our agreement to pay the just 
freights and demurrage charges on ccal covered by this assignment." 
Held, that the letters constituted an agreement by the bank to itself 
pay freight and demurrage charges on the coal, and not merely to 
guarantee their payment. 

[Ed. Note. — For other cases, see Guaranty, Cent. Dig. §§ 3-6; Dec. 
Dig. § 4.* 6 Va.-W. Va. Enc. Dig. 779; 14 Va.-W. Va. Enc. Dig. 500; 
15 Va.-W. Va. Enc. Dig. 449.] 

2. Carriers (§ 196*) — Freight — Actions for Demurrage — Sufficiency 
of Evidence. — Evidence in a proceeding by a railroad company to 
recover demurrage on coal shipments held to show that the railroad 
company did not waive its right to demand unpaid freight and de- 
murrage, or do anything which would lead a reasonably prudent per- 
son to believe that it had waived such right. 

[Ed. Note.— For other cases,, see Carriers, Cent. Dig. §§ 879-887; 
Dec. Dig. § 196.* 2 Va.-W. Va. Enc. Dig. 688; 15 Va.-W. Va. Enc. 
Dig. 157.] 

3. Carriers (§ 100*) — Freight — Payment of Demurrage Charges. — 
Where a bank which had agreed to pay the freight and demurrage 
charges on coal shipments stated in answer to a communication 
from the railroad company as to what kind of notification it desired 
of the consignments that, notification of the shipments in transit was 
sufficient, the bank could not afterwards claim that demurrage could 
not be recovered unless it was notified of the arrival of the cars by 
a notice containing the point of shipment, initials, numbers, and 
contents. 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



